
4 TERM,JULY 1841.

Ryder et al. v. Twiss.

Ryder al.,Simeon error, Twiss,et in v. Moses N.plaintiffs
defendant in error.

Error to Madison.

Supreme requireThe rules of of the do notpractice Court that the scire facias
to any specified of dayshear errors should be served number before the term.

error, May,a on theWhere writ of issued 5th of returnable on the 1st ofMonday
June, defendant onwas the in error the 27th of May, judgmentserved on and

June,taken, default, joining Held,bywas the 10th of- for not inon error: that
time, being daysthere ten issuingthe service was in due more than between the

term, error,facias, dayfirst that the plaintiffsof the scire the of and inand after
error,assigning right uponhad to take a rule the defendant joina in error to in

error, Court, rule,and to be in and withcomplythat he was bound orthe to suf-
judgment byhimpass againstfer to default.

default,judgment irregularly by againsta taken partyWhere has been the whom
operates,it himself of the first seasonable irregu-should avail moment after the

discovered, terms,delayingis it. twolarity correct After without showingto
judgment.cannot thedelay,reason for such he disturb

Although assignmentthat ofrequires joinderthe the errors and23d rule should be
on, to, cause,appended in thedirectlywritten or the record and no assign-

cause, default,a joining error,of errors had in the when forment beenfiled not in
taken, default,willyetWas the not disturb such after twoCourt terms have

givena theof motion to aside same haselapsed, when no notice set been to the
party.adverse

Semble, judgment, subsequentto a oruponThat set aside defaultmotion to the
taken,at togiven party.term which it was notice should be the adverse

Breese, Justice, the of thedelivered Court:opinion
Shields,is a James for theby attorneyThis motion defendant

error, term,at 1840,a thein to set aside rendered Junejudgment
toand reinstate thefor of defendant’s causedefault appearance,

docket, in whichin the same itthe condition stoodon previous
tirethe renditionof such for reasons as-to judgment, following

:signed
cause,thewrit in whichBecause the of error issued onFirst.

1840, June,theon firstreturnable Mondaythe fifth of ofday May,
thethe inwas error on oftwenty-seventhserved on defendant day

term;thethe first said Junedayfive beforeMay, only days .of
taken ondefaultwas the tenthand because ofby dayjudgment

June, 1840; and
error,for inBecause was taken toSecond. failing joinjudgment

time,on at thethere was of error filewhereas no andassignment
Court,ofin not the rulesthe error bydefendant being required,

term, at that term.at did notto said appearappear
that the rules of in this Court doIt willbe recollected practice

errors, ishear thethat scire to which onlynot therequire facias
error, remainwrit errora in of(theserved on defendantprocess

ofin the be served number daysshould any specifieding office,)
the term.before (1)

case, inwasrule,the this the servicetenth whichBy governs
time, ofthan ten between the issuingdue there more daysbeing

(1) 1 Scam. xiii.
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error,inThethe first of term.scire and the day plaintiffsfacias,
errors, thethen, take a ruleto uponhad the after assigningright,

Court,inerror, be and com-toin who was bounddefendant to join
with, takennotalthoughwith the It was notrule.ply complied

term, twelve afterand daysthe the ofdayuntilby eighthplaintiffs
were entitled tothethe service of consequently, plaintiffsprocess;

terms thedefault, the of twenty-their toaccordingjudgment by
fourth rule.

offact nois, however, there was inIt that assignmenturged
the defend-a ruletoerrors the on which uponby predicateplaintiffs,
inant reasonerror;to is the second urgedin this supportandjoin

thethatrule assign-of the Themotion. twenty-third requires
orment be on directlyof shall written appendederrors and joinder

Noneareto the in which ap-in the cause they assigned.record
filed,wasthatcase,in anyhave nothis and we knowledgepears

inarises, is thisthe thisforyet applicationirregularityquestion
to thetime, it? notice of betime if in should not given oppo-and

site ?party
default, asbytakena has beenWhere irregularly,judgment

ithere, whomthe case the against ope-would to be partyappear
after therates, momentthe first seasonableavail himself ofshould
indiscovered, errorit. The defendantis to correctirregularity

terms, toin which tothe applyhad whole of June and December
so, and tothe Court that done showingfor Not havingpurpose.

not, now bethe he cannotCourt he permittedno reason didwhy
laches.his ownto a the result ofdisturb which wasjudgment

that in motionsAs a therule of wouldCourt suppose,practice,
time,this, should havelike after thesuch a of partyoppositelapse

notice.
al.,term, al. v. Crow etIn of Pettus etthe case decided at this

motion, andthethe of althoughhad notice(1) opposite party
taken, thewas motiontheseveral terms had after defaultelapsed,

allowed, that this Court had noto set it was theaside on ground
filed, incase, beenin bondthe no having purjurisdiction appeal

thethe order of the Circuit Court allowing appeal.ofsuance
denied.Motion

George Rogers, C.v. Robert appellee.Hall,B. appellant,

Appeal Schuyler.from

writing ofnot to be as aact,A bill of under the considered;sexceptions, practice
allegingjudge, pleadingbut it is to be esteemed as a of the thethe excep-party

ought,charge ambiguity, ittion; and if liable to the of or omission,uncertainty,
pleading, strongly againstlike to be construed most the whoother pre-any party

it.pared
(1) Post.
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